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INTRODUCTION AND OVERVIEW 


In enacting the Anti-SLAPP Act of 2010, D.C. Code § 16-5501, et seq. (the 

"Act"), the Council of the District of Columbia joined the majority of States in 

crafting a legislative response to the perceived threat to speech rights from "SLAPPs"; 

strategic lawsuits against public participation. 

SLAPPs are typically civil actions against non-governmental defendants that 

arise out ofthose defendants' communications to government bodies or to the public 

on an issue ofpublic concern. SLAPPs can be particularly insidious. As noted by the 

Council's judiciary Committee Report, such suits "are often without merit, but 

achieve their filer's intention of punishing or preventing opposing points of view, 

resulting in a chilling effect on the exercise of constitutionally protected rights." 

Council of the District of Columbia, Committee on Public Safety and the JUdiciary, 

Report on Bill 18-893, the "Anti-SLAPP Act of 2010," (Nov. 18,2010) ("Comm. 

Rep.") at 1. Through the imposition of costs and the related burdens of defending a 

lawsuit, "litigation itselfis the plaintiff's weapon ofchoice," id. at 4, wielded to chill 

the speech ofthe defendant and sometimes that ofthird parties who would otherwise 

choose to speak out. 

To combat this problem, the Council in the Act provided that a party may seek 

early dismissal ofany claim arising from an act in furtherance ofthe right ofadvocacy 

"on issues of public interest." D.C. Code § 16-5502(a). In particular, the Council 
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sought to follow the legislatures ofother jurisdictions that have extended an "absolute 

or qualified immunity to individuals engaged in protected actions." Comm. Rep. at 4. 

The purpose was to "ensure a defendant is not subject to the expensive and time 

consuming discovery that is often used in a SLAPP as a means to prevent or punish," 

so "District residents are not intimidated or prevented, because of abusive lawsuits, 

from engaging in political or public policy debates." Id. 

The Council provided what in light of its stated intent is best understood as a 

qualified immunity right, as the legislative history expressly indicates. If a "special 

motion to dismiss" is filed under Section 5502 ofthe Act, the claim must be dismissed 

if it arises from an act in furtherance of the right of advocacy on issues of public 

interest unless the plaintiff can show that "the claim is likely to succeed on the 

merits," in which case the plaintiff's claim survives the special motion to dismiss. 

D.C. Code § 16-5502(b). In addition, the Act provides for a provisional stay of 

discovery upon the filing pursuant to the Act of a special motion to dismiss and 

provides for cost-shifting of any ultimate discovery in the court's discretion. D.C. 

Code § 16-5502(c). 

The respective pleadings addressing the motion to dismiss filed with this Court 

by Appellee 3M Company (at 3-7) and the Davis Appellants (at 4-6) have adequately 

presented the background ofthe underlying tort dispute, which we do not repeat here. 

Suffice it to say that in its order and opinion denying the special motion to dismiss 
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filed by the defendants in this case, the court below held that the entirety of Section 

16-5502 of the Act "does not apply to a federal court sitting in diversity," Feb. 12, 

2012 Op. at 39, on the view that Rules 12 and 56 of the Federal Rules of Procedure 

are "so broad as to 'occupy the field' with respect to pretrial procedures aimed at 

weeding out meritless claims." Id. at 36 n.19. The district court derived its 

conclusion principally from its review of the Advisory Committee Notes to Federal 

Rules ofCivil Procedure 12 and 56, and from a series ofdecisions ofthis Court from 

the 1940's construing the scope of Rules 12 and 56 shortly after the Rules were 

adopted. See id. at 15-36. 

In so ruling, the district court determined that, contrary to the stated intent ofthe 

Council, the Act's Anti -SLAPP protections do not confer upon defendants a defense in 

the nature of an immunity from suit. See id. at 39. The district court candidly 

acknowledged that its analysis was in tension ifnot conflict with that ofthe First and 

Ninth Circuits. See id. at 35 ("[T]his Court respectfully declines to follow the First 

Circuit's reasoning in [Godin v. Schencks, 629 F.3d 79 (1st Cir. 2010),] that the state 

law is primarily substantive. Likewise, the Court disagrees with the opinion of the 

United States Court of Appeals for the Ninth Circuit in United States v. Lockheed 

Missiles & Space Co., 190 F,3d 963, 972 (9th Cir. 1999). There, the Ninth Circuit 

found no conflict between Federal Rules 12 or 56 and the California Anti-SLAPP 

statute ...."). 
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Accordingly, and exclusively on the basis of its legal conclusion that the Act's 

protections in Section 16-5502 do not apply in diversity actions in federal court, the 

district court denied the defendants' special motion to dismiss under the Act. Whether 

that legal conclusion was erroneous is the sole question presented in this consolidated 

set of interlocutory appeals. 

This Court has jurisdiction over the appeals under the collateral order doctrine. 

Federal circuit courts "have jurisdiction of appeals from all final decisions of the 

district courts." 28 U.S.C. § 1291. It is well-established that under the Supreme 

Court's seminal decision on the collateral order doctrine in Cohen v. Beneficial Indus. 

Loan Co., 337 U.S. 541, 546 (1949), there is a class of orders which "finally 

determine claims of right separable from, and collateral to, rights asserted in the 

action," "too important to be denied review and too independent ofthe cause itself to 

require that appellate consideration be deferred until the whole case is adjudicated." 

Doe v. Exxon Mobil Corp., 473 F.3d 345, 348 (D.C. Cir. 2007) (quoting Cohen). 

Appellee 3M Company ("3M") correctly acknowledges that a narrow class ofdistrict 

court orders falling within this category are properly treated for appellate jurisdiction 

purposes as final and thus immediately appealable under the collateral order doctrine, 

which "provides an order is final if it '[1] conclusively determine [ s] the disputed 

question, [2] resolve[s] an important issue completely separate from the merits ofthe 

action, and [3] [will] be effectively unreviewable on appeal from a final judgment. '" 
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Obaydullah v. Obama, 609 F.3d 444, 447 (D.C. Cir. 2010) (quoting Coopers & 

Lybrand v. Livesay, 437 U.S. 463, 468 (1978)); see 3M Motion to Dismiss at 11-12. 

As we demonstrate in detail below, the district court's order denying the special 

motion to dismiss under the Act satisfies all three elements of the collateral order 

doctrine. The first two elements are plainly satisfied, as we demonstrate below, and 

3M does not bother to argue otherwise. See 3M Motion to Dismiss at 12. The only 

substantial argument that 3M makes concerns the third element-reviewability after a 

final judgment-and on that issue 3M is demonstrably incorrect. The order denying 

an assertion of qualified immunity from suit would be effectively unreviewable on 

appeal from final judgment because this statute-based qualified immunity carries with 

it an interest in avoiding trial and pre-trial burdens, which was the stated intent of the 

Council in enacting Section 16-5502. This conclusion is reinforced by the line of 

binding decisions making clear that where an order denying the immunity implicates 

"some particular value ofa high order," Will v. Hallock, 546 U.S. 345,352 (2006}-as 

it does here given how the Act protects constitutionally protected speech rights­

immediate appeal is appropriate. Accordingly, this Court has jurisdiction. 
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ARGUMENT 


I. 	 This Court Has Jurisdiction Over This Appeal Under The Collateral Order 
Doctrine. 

A. 	 The district court's order conclusively determined the disputed 
question of whether to grant defendants' special motion to dismiss 
under the Act. 

An order conclusively determines a disputed question when "there is no basis to 

suppose that the District Judge contemplated any reconsideration of his decision." 

Moses H Cone Mem '/ Hasp. v. Mercury Constr. Corp., 460 U.S. 1, 12-13 (1983). No 

such indication exists in the district court's 30-page analysis ofthe special motion to 

dismiss under the Act, see Feb. 12, 2012 Op. at 9-39, and 3M does not attempt to 

contend otherwise. This component of the collateral order doctrine is satisfied. 

B. 	 The order resolved an important issue separate from the merits. 

The second component ofthe doctrine requires a determination ofwhether the 

order being appealed "resolve[ s] an important issue completely separate from the 

merits ofthe action." Obaydullah, 609 F.3d at 447. Here, both the "importance" and 

"complete[] separat[ion]" prongs are satisfied. 

Statutory grants of immunity generally qualifY as sufficiently "important" for 

collateral order doctrine purposes. "When a policy is embodied in a constitutional or 

statutory provision entitling a party to immunity from suit (a rare form ofprotection), 

there is little room for the judiciary to gainsay its 'importance. '" Digital Equipment 

Corp. v. Desktop Direct, Inc., 511 U.S. 863, 879 (1994). The Act, a statute duly 
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enacted by the Council and signed by the Mayor that sat for the required period of 

congressional review prior to taking legal effect, embodies such a policy. In granting 

Anti-SLAPP protections in a statute, the District stated its intent to "follow[] the lead 

of other jurisdictions, which have similarly extended . . . qualified immunity to 

individuals engaging in protected actions." Comm. Rep. at 4. Such free-speech 

promoting policies plainly protect an important interest. Godin, 629 F.3d at 84 

(deeming Maine's Anti-SLAPP Act protections "important" under the collateral order 

doctrine because "the issue raised [by the statute] is weightier than the societal 

interests advanced by the ordinary operation of final judgment principles") (internal 

quotation marks omitted); id. (noting that Cohen "itself involved an interlocutory 

appeal from a district court's determination that a state statute was not applicable to a 

state-law claim brought in federal court"). In the Anti-SLAPP context, as the Fifth 

Circuit has noted, "importance weighs profoundly in favor of appealability. Anti­

SLAPP statutes such as [Louisiana's] aim to curb the chilling effect ofmeritless tort 

suits on the exercise ofFirst Amendment Rights." Henry v. Lake Charles Am. Press, 

L.L.c., 566 F.3d 164,180 (5th Cir. 2009). 

As to the "complete separation" prong, there can be little debate that the district 

court's holding-that Section 5502's protections do not apply in federal court-is 

completely separate from the merits ofthe tort claims brought against the defendants 

in the underlying action. Indeed, every federal appellate court to have ruled on 
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whether a state Anti-SLAPP Act satisfies this component has held that it does, even 

where the question was whether the Anti-SLAPP statute's immunity provisions had 

been properly applied to the particular claims in a particular complaint. See Henry, 

566 F.3d at 174-77 (analyzing the particular claims); Batzel, 333 F.3d 1018, 1025 (9th 

Cir. 2003) (same); Godin, 629 F.3d at 83-84 (analyzing applicability in federal court). 

The issue on appeal here is even more clearly "completely separate" from the merits 

because it concerns whether the Act can apply in federal court at all. 

c. 	 The district court's order would be effectively unreviewable on 
appeal from final judgment. 

An order is effectively unreviewable on appeal offinal judgment if"it involves 

an asserted right the legal and practical value ofwhich would be destroyed if it were 

not vindicated before trial." Exxon Mobil Corp., 473 F.3d at 350 (internal quotation 

marks omitted). This component ofthe collateral order doctrine may be satisfied on a 

showing of two elements. First, the right, fairly construed, must be a right to be free 

from suit, as opposed to being a more limited "right whose remedy requires the 

remedy of dismissal of charges." Midland Asphalt Corp. v. United States, 489 U.S. 

794, 801 (1989); see also Mitchell v. Forsyth, 472 U.S. 525, 526 (1985) ("The 

entitlement is an immunity from suit rather than a mere defense to liability; ... it is 

lost if a case is erroneously permitted to go trial."). Second, as noted recently by the 

Supreme Court in Will v. Hallock, the right must implicate "some particular value ofa 

high order." 546 U.S. at 352 (internal quotation marks omitted). As the Court in Will 
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framed it after a review of its precedents in which collateral order review was 

permitted: "In each case, some particular value of a high order was marshaled in 

support of the interest in avoiding trial. ... That is, not mere avoidance ofa trial, but 

avoidance of a trial that would imperil a substantial public interest." Id. at 352-53. 

Denial ofa special motion to dismiss under the Act qualifies under this high standard. 

I. The Act creates a qualified right to be free from suit. 

The Act gives the defendant the qualified right to be free from the burdens of 

trial or from suit altogether on a claim ifthe presiding trial judge-the gatekeeper for 

purposes of this right-concludes that the claim arises from an act in furtherance of 

the right of advocacy on issues ofpublic interest and that the plaintiff has not shown 

that the claim is likely to succeed on the merits. D.C. Code § 16-5502(b); see also 

Comm. Rep. at 4 (the Council's legislative history expressly indicating that the right 

was intended to be a "qualified immunity" right). To help protect this right, the Act 

grants a rebuttable presumption of a stay of discovery upon the filing of a special 

motion to dismiss under the Act, and provides for cost-shifting of any ultimate 

discovery in the court's discretion. D.C. Code § 16-5502(c). 

The right not to endure a full trial, or even discovery, unless and until the 

gatekeeper trial judge has properly concluded that a suit can proceed, is plainly a right 

that would be destroyed if not vindicated before triaL "[SLAPP lawsuits] are often 

without merit, but achieve their filer's intention ofpunishing or preventing opposing 
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points of view, resulting in a chilling effect on the exercise of constitutionally 

protected rights." Comm. Rep. at 1.1 If appeal had to await final judgment, the 

weapon would have already been used and the damage done, both to the particular 

defendants and to any others in the public who may want to vigorously and publicly 

participate in discussions of important issues affecting the community. For the 

defendant faced with a meritless tort suit designed to intimidate speakers from 

exercising their First Amendment rights, a subsequent judgment on dispositive 

motions after a protracted period ofdiscovery or following a trial is insufficient, even 

with the availability offees or sanctions. As the Council indicated, the harm it sought 

to combat is the distraction and the chilling of speech that takes place prior to a 

judgment and certainly prior to any subsequent appeal. Id. 

Such "inhibition ofdiscretionary action" is precisely one of the types ofharm 

that the collateral doctrine is designed to ensure is not inflicted without the possibility 

ofappellate review. Digital Equipment Corp., 511 U.S. at 870-71; Exxon, 473 F.3d at 

350 (noting, in explaining why qualified immunity denials generally satisfy the 

unreviewability component, that "the doctrine . . . do[ es] not just protect covered 

individuals from judgments," but also provides "protection from ... inhibition of 

Contrary to 3 M's assertions (and those ofthe district court), the core underlying 
purposes ofthe Act are not "merely the creation ofa procedural motion to affect early 
dismissal of certain types of claims." 3M Motion to Dismiss at 14. 

10 
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2 

discretionary action"). Just as in appeals involving other types ofqualified immunity 

from trial, prompt appellate review is warranted here.2 

2. 	 Denial of a special motion to dismiss under the Act implicates a 
First Amendment value of a high order. 

The denial ofa special motion to dismiss under the Act "implicates a particular 

value ofa high order." Will, 546 U.S. at 352 (internal quotation marks omitted). The 

stated purpose of the Act is to prevent a "chilling effect on the exercise of 

constitutionally protected rights." Comm. Rep. at 1. There can be little doubt that this 

set offree speech rights that the Act seeks to protect is a "value ofa high order" under 

Will and other Supreme Court precedents. See, e.g., Elrod v. Burns, 427 U.S. 347,373 

(1976) ("The loss of First Amendment freedoms, for even minimal periods of time, 

unquestionably constitutes irreparable injury."). Although neither the Supreme Court 

nor this Circuit appear to have spoken to that precise question in the context of 

To the extent that 3M argues that the fact that the Council did not use the word 
"immunity" in the Act means that this Court lacks appellate jurisdiction over this 
interlocutory appeal, that argument is plainly incorrect. The controlling analysis of 
the legislature's intent is substantive, and courts ofappeals have repeatedly reviewed 
the denial of a state Anti-SLAPP statute on interlocutory appeal (and indeed held 
applicable in federal court the state Anti-SLAPP Act's protections), notwithstanding 
that the statute did not include the word "immunity." See 14 M.R.S.A. § 556 
(reviewed in Godin); La.Code Civ. Proc. Art. 971 (Henry); Ca1.Civ.Proc.Code § 
425.16 (Batzel); see also Mitchell v. Forsyth, 472 U.S. at 526-27 (holding that denial 
of a claim ofqualified immunity implied under the federal Constitution satisfied the 
collateral order doctrine). 

11 
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collateral order doctrine analysis, numerous courts of appeals have, unsurprisingly, 

embraced this view. 

In Batzel v. Smith, decided before Will, the Ninth Circuit determined that the 

denial of motions under California's Anti-SLAPP scheme satisfies the third Cohen 

element. 333 F.3d at 1025. "Because the anti-SLAPP motion is designed to protect 

the defendant from having to litigate meritless cases aimed at chilling First 

Amendment expression, the district court's denial of an anti-SLAPP motion would 

effectively be unreviewable on appeal from a final judgment." Id. The Ninth Circuit, 

examining the structure ofthe statute and legislative history, found that the purpose of 

California's Anti-SLAPP motion "is to determine whether the defendant is being 

forced to defend against a meritless claim." Id. The court reasoned, citing principles 

from Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938), that "[b]ecause California law 

recognizes the protection of the anti-SLAPP statute as a substantive immunity from 

suit, this Court ... will do so as well." 333 F.3d at 1025-26. 

After Will, and following the Ninth Circuit's reasoning in Batzel, the First 

Circuit in Godin similarly held that an order denying a special motion to dismiss 

pursuant to Maine's Anti-SLAPP statute "would be effectively unreviewable on appeal 

from a final judgment," since Maine's "'lawmakers wanted to protect speakers from 

the trial itself.'" 629 F.3d at 85 (quoting Batzel, 333 F.3d at 1025). The First Circuit 

noted-in the closely related context of concluding that the right at issue was 

12 
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"important" -that "[b ]ecause of the important interests at stake, Will . .. reinforces 

our conclusion." Id. at 85 n.6. 

Likewise, the Fifth Circuit has held in the wake of Will that "[t]he denial of [a 

Louisiana Anti-SLAPP statute] motion satisfies the unreviewability condition." 

Henry, 566 F.3d at 178. This, held the Fifth Circuit, is because "the purpose of 

[Louisiana's Act] is to free defendants from the burden and expense oflitigation that 

has the purpose or effect of chilling the exercise of First Amendment rights. 

[Louisiana's Act] thus provides a right not to stand trial, as avoiding the costs of trial 

is the very purpose of the statute." Id. The Fifth Circuit observed that "Will 

ultimately held that the denial ofa judgment bar motion under the Federal Tort Claims 

Act was not an immediately-appealable collateral order, as the order had no claim to 

greater importance than the typical defense of claim preclusion .... [W]e find 

guidance in the Supreme Court's emphasis on the vindication of substantial public 

interests." Id. at 180. The Fifth Circuit recognized that "Anti-SLAPP statutes such as 

[Louisiana's] aim to curb the chilling effects ofmeritless tort suits on the exercise of 

First Amendment rights," and concluded that Louisiana's "thus provides for the 

avoidance of a trial that would imperil a substantial interest." Id. at 180-81. 

Similarly, though the District of Columbia Court of Appeals has not had 

occasion to squarely address the question (nor to address any aspect ofthe Act, which 

has been in legal effect for only about a year), the court has in dictum indicated this 

13 
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view as well. In an opinion rejecting an interlocutory appeal ofan order that denied a 

claim ofjudicial proceedings privilege, the court cited the Fifth Circuit's decision as 

an example of a proper grant of interlocutory review under the collateral order 

doctrine: "Following Will, the Fifth Circuit in [Henry] identified another public 

interest worthy of protection on interlocutory appeal, that of enforcing a statute that 

'aim[s] to curb the chilling effect of meritless tort suits on the exercise of First 

Amendment rights .... '" McNair Builders, Inc. v. Taylor, 3 A.3d 1132, 1138 (D.C. 

2010) (quoting Henry, 566 F.3d at 180). 

Thus, under Will and consistent with the ample body of appellate precedents 

interpreting that decision in the context of state Anti-SLAPP statutes, denial of a 

special motion to dismiss under the Act implicates a "particular value ofa high order," 

546 U.S. at 352, sufficient to warrant interlocutory appellate review. 

3. 3M's arguments concerning reviewability lack merit. 

In argumg that appellate review following a final judgment would be 

meaningfully available to defendants subjected to SLAPP suits in the District, 3M 

relies principally on two recent Ninth Circuit panel decisions construing anti-SLAPP 

statutes from Oregon and Nevada: Englert v. MacDonell, 551 F.3d 1099, 1106-07 (9th 

Cir. 2009), and Metabolic Research, Inc. v. Ferrell, 668 F.3d 1100, 1106-07 (9th Cir. 

2012). The court in those decisions construed the absence of express provisions 

providing for interlocutory review as evidence ofthe legislatures' view that the right 
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conveyed by the statutes in question was not an immunity from suit, and therefore that 

appellate review post-judgment was sufficient. See id.; see also 3M Motion to 

Dismiss at 16-20. 3M's argument is that because the Council of the District of 

Columbia "has not itself deemed the matters at issue in an Anti-SLAPP motion 

sufficiently important to warrant immediate interlocutory appeal in the courts of the 

District," this Court should dismiss the appeal. Id. at 20. 3M argues that under those 

Ninth Circuit cases, "the unavailability of immediate appeal in state court is 

significant evidence ofthe state legislature's view that an anti-SLAPP statute does not 

vindicate a sufficiently substantial public interest to justify application ofthe collateral 

order doctrine," id. at 1 7 (internal quotation marks omitted), and urges that this 

"rationale applies equally in this Court." Id. (internal quotations omitted). 

This argument has no merit. It is premised on a fundamental misunderstanding 

of the constraints governing the Council of the District of the Columbia, defies the 

Council's stated policy preference concerning the availability of interlocutory review, 

and ignores the role of the District of Columbia Court ofAppeals. 

First, it is nonsense to suggest, as 3M does, that the way to determine the policy 

view of the Council of the District of Columbia as to whether interlocutory appeal 

should be available for denial of a right created by the Council is to look at whether 

the Council enacted a provision that grants interlocutory appeal. Unlike those of 

Oregon, Nevada, and the other forty-eight States, the District of Columbia 

15 
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legislature's authority is limited by the Home Rule Act, passed by Congress in 1973. 

Under the Home Rule Act, as codified in relevant part at D.C. Code § 1-206.02(a)(4): 

"The Council shall have no authority to: ... [eJnact any act, resolution, or rule with 

respect to any provision of Title 11 (relating to organization and jurisdiction ofthe 

District ofColumbia courts)." (Emphasis added.) As the D.C. Court ofAppeals has 

explained, under current law, unless altered by Congress, this provision "means that 

the Council of the District of Columbia may not enlarge the congressionally 

prescribed limitations on [the court's] jurisdiction." Umana v. Swidler & Berlin, 

Chtd., 669 A.2d 717, 723 n.15 (D.C. 1995). Thus, the fact that the Act lacks a 

provision authorizing interlocutory appeal to the District of Columbia Court of 

Appeals tells this Court nothing useful about whether the lawmakers "intended to 

provide a right not to be tried. '" Metabolic, 668 F.3d at 11 07 (quoting Englert, 551 

F.3d at 1105). 

Second, as to what the lawmakers intended, the actual evidence from the 

Council is quite clear in supporting interlocutory review. The Council, as reflected in 

the Judiciary Committee Report and discussed above, sought to extend "qualified 

immunity to individuals engaged in protected actions," to help "ensure a defendant is 

not subject to the expensive and time consuming discovery that is often used in a 

SLAPP as a means to prevent or punish" and thus to "ensure[] that District residents 

are not intimidated or prevented, because of abusive lawsuits, from engaging in 

16 


USCA Case #11-7088      Document #1370219      Filed: 04/23/2012      Page 20 of 26



political or public policy debates." Comm. Rep. at 4. The Council thus naturally 

would have thought a denial of a special motion to dismiss under the Act would be 

immediately appealable under normal application of the collateral order doctrine. 

Moreover, on the specific issue of interlocutory appellate review, the Council 

stated its clear policy preference. As originally introduced, the Act provided for 

interlocutory appeal. See B18-0893, introduced Jun. 29,2010, by Councilmembers 

Cheh and Mendelson, § 3( e). While the Council continued to believe the right to 

immediate appeal appropriate, it removed that provision from the final version of the 

Act only due to the concern that such a provision could violate the Home Rule Act: 

"As introduced, the Committee Print contained a subsection (e) that would have 

provided a defendant with a right of immediate appeal from a court order denying a 

special motion to dismiss. While the Committee agrees with andsupports the purpose 

o/this provision, a recent decision ofthe DC Court ofAppeals states that the Council 

exceeds its authority in making such orders reviewable on appeal." Comm. Rep. at 7 

(citation omitted) (emphasis added). Thus, the evidence indicates that the Council 

"agrees with and supports" the availability of right to immediate appeal from the 

denial ofspecial motion to dismiss under the Act as part, and views the right at issue 

as one to be free from suit or trial where the conditions of the statute are met. 

Finally, although the inquiry governing this Court's review is a question of 

federal law, to the extent this Court finds it relevant to examine whether denial of a 
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special motion to dismiss under the Act would be immediately appealable in the local 

District ofColumbia courts, which likewise follow the collateral order doctrine, there 

is substantial reason to believe that it would be. As noted above, the D.C. Court of 

Appeals, in analyzing the application to a claim of effective unreviewability, looked 

for guidance to the Fifth Circuit, which had "identified another public interest worthy 

of protection on interlocutory appeal, that of enforcing a statute that 'aim[s] to curb 

the chilling effect ofmeritless tort suits on the exercise ofFirst Amendment rights. '" 

McNair Builders, 3 A.3d at 1138 (quoting Henry, 566 F.3d at 180). And indeed, in 

construing 28 U.S.C. § 1291 and the collateral order doctrine applying that statute, the 

Fifth Circuit in Henry, like the First Circuit in Godin, looked to the state legislature's 

purposes and held that review under the collateral order doctrine was warranted 

notwithstanding the fact that, like the Council here, the legislatures in Louisiana and 

Maine, respectively, did not enact an express authorization for interlocutory review by 

state-level appellate courts of denials of a special motion to dismiss under the state 

Anti-SLAPP statute. 

D. 	 Policy considerations further support the exercise of this court's 
jurisdiction. 

F or the reasons set forth above, the district court's Order is a "final order" 

appealable in this Court under the collateral order doctrine because it "[1] 

conclusively determiners] the disputed question, [2] resolvers] an important issue 

completely separate from the merits of the action, and [3] [will] be effectively 
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unreviewable on appeal from a final judgment." Obaydullah, 609 F.3d at 447 

(internal quotation marks omitted). We note also that additional policy considerations 

further reinforce the exercise of appellate jurisdiction here. Cf United States v. 

MacDonald, 435 U.S. 850, 861 (1978) (stating that the collateral order doctrine 

analysis was "dispositive," and then discussing "important policy considerations" that 

"reinforce[r the conclusion that appellate jurisdiction was warranted). 

This Court's decision on the Act's applicability in federal court could give 

much-needed guidance to the district courts and litigants in the District ofColumbia. 

In addition to this case, there have been several other suits filed in the U.S. District 

Court for the District ofColumbia in which the Act's applicability in federal court has 

been questioned. See, e.g., Sherrod v. Breitbart, 2012 WL 506729, at *1 (Leon, J.) 

Feb. 15, 2012 (stating that the Act's "legislative history makes clear that the D.C. 

Anti-SLAPP Act is substantive. Indeed, the first sentence of the Committee Report 

emphasizes the legislative intent to create new substantive rights for defendants in 

SLAPP suits."), appeal docketed, No. 11-7088 (D.C. Cir. Aug. 29,2011), motion to 

consolidate with this appeal (Mar. 23, 2012), currently pending.3 Guidance and 

clarity would preserve judicial resources of the lower courts and reduce uncertainty 

See also Farah v. Esquire Magazine, Inc., No. 1:11-cv-01179-RMC (D.D.C. 
filed Jun. 28, 2011); Diwan v. EMP Global, No.1: ll-cv-02041-RWR (D.D.C. filed 
Nov. 16,2011) (settled); Dean v. NBC Universal, No. 1:12-cv-00283-RJL (D.D.C. 
filed Feb. 21, 2012). 
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and unnecessary expenditure of resources by litigants in disputes over the basic 

question of the Act's applicability in federal court. 

Such clarity may be especially beneficial to discourage unwarranted forum­

shopping. In the wake of the decision below, there may be a perceived difference 

between the availability ofthe protections under the Act in the federal courts and those 

available in the local courts. See, e.g., Dean v. NBC Universal, No. 2011 CA 006055 

(D.C. Sup. Ct. filed Jul. 27, 2011) (plaintiff, faced with defendants' special motion to 

dismiss under the Act, moved to voluntarily dismiss his case, and then re-filed in 

federal court based on putative inapplicability of the Act, citing the order of the 

district court at issue in this appeal). 

CONCLUSION 

The motion to dismiss the appeals in this matter should be denied. 

Respectfully submitted, 
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