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In support of his Motion to Dismiss filed pursuant to the District of Columbia
SLAPP Act of 2010, D.C. Code § 16-5502(a), or, in the alternative, D.C. Superior Cd
Civil Procedure 12(b)(6), defendant John Kandrac respectfully submits the following
memorandum of points and authorities.

INTRODUCTION

This action arises out of an on-line review that a patient posted to Yelp (www

Anti-

ugt Rule of

ve¢lp.com)

about a doctor and medical practice he visited for inoculations for foreign travel. Althopgh

literally millions of people post reviews — both favorable and unfavorable — to Yelp a
similar consumer information sites, here the doctor and medical practice responded wj
lawsuit seeking both millions of dollars and an order enjoining the patient’s constituti
protected right to express his opinions. Given that response, one might expect that th{
Defendant John Kandrac, had leveled charges of serious medical malpractice or fundd

errors in treatment against the Plaintiffs, Dr. Ziad Akl and The Washington Travel Cl

nd other
ith a
brjally

e patient,
mental

nic. In

fact, the nature of Kandrac’s comments were that Akl: was late for an appointment, pyshed the

needle too hard in giving an injection, sent another patient’s receipt in error, failed to
reminder eméil, and talked on his cell phone in the exam room. Such statements do n
approach the kind of accusation that makes someone appear sufficiently “odious, infa
ridiculous” to be actionable in defamation. Even if they were, they are constitutionall
statements of opinion and, as the email traffic quoted in the Complaint makes plain, nf
them are concededly true.

This action is the latest in a long line of vexatious lawsuits filed by Akl. Inded
serial litigator who has filed no fewer than thirteen separate lawsuits in various jurisdi

against dozens of individuals, including a hospital, hospital staff, opposing attorneys, |

send a
Dtleven
mous, or

y protected

o$t of

d, heisa
ctions

udges,




court staff, and others. (To the extent that he has litigated still other cases under seal,

sought to do here, there may be additional examples of his misuse of the court system

as he has

)1 Most of

the prior cases also arise from speech about a matter of public concern — there, complaints by

nurses at a Virginia hospital where Akl was then employed that he sexually harassed

for the last of these lawsuits, which remains pending, all of his earlier lawsuits have been

adjudicated against him or voluntarily dismissed after inflicting significant litigation ¢

opponents. One of the Virginia judges was sufficiently troubled by his litigation cond

hem. Save

os$ts on his

u¢t that he

issued an order barring Akl from filing further litigation in the Commonwealth of Virginia

without leave of court. Here, Akl once again seeks to misuse the Jjudicial process in order to

stifle a critic by imposing on him enormous litigation costs, rather than to recover fait
compensation for some meaningful injury.

Such lawsuits are, however, prohibited under governing D.C. law. Troubled b

y the

proliferation of lawsuits like AkI's that seek to punish those who speak about matters lof| interest

to the community — known as “Strategic Lawsuits Against Public Participation” or “S
the District of Columbia enacted the Anti-SLAPP Act of 2010, D.C. Code § 16-5501

the Council’s Committee on Public Safety and the Judiciary explained when it reportg
the Act was intended to put a swift end to lawsuits such as this one, “the goal” of whid
“punish the opponent and intimidate them into silence,” in other words, cases in whicl
“litigation itself is the plaintiff’s weapon of choice.™ Committee Report on Bill 18-§

18, 2010) at 4 (citation omitted) (emphasis in original).' The Act immunizes from lia

LAPPs” —
bt Iseq. As
d the bill,
hiis to

h

98 (Nov.

bility

speech addressing matters of public concern. Precisely in order to prevent plaintiffs lfke these

from inflicting “revenge” in the form of crippling defense costs and onerous discovery

' A copy of the Committee Report is attached to the Affidavit of Shaina D. Jones (“Ja
filed herewith, as Ex. 17.

, the Act

nes Aff.”),




also stays all discovery, provides for prompt dismissal of the SLAPP with prejudice,
recovery by Defendant of his attorneys’ fees and costs. Only if Plaintiffs are able to
heavy burden of demonstrating to this Court that they are “/ikely to succeed on the mg

their claims is this suit permitted to proceed.

ind permits
arry the

rits” of

Because Plaintiffs are demonstrably unable to meet that demanding burden with respect

to their defamation claim — or their “tag along” claim for interference with prospectiv
advantage — the Anti-SLAPP Act requires dismissal with prejudice. Indeed, under se
each of the challenged statements is (a) not actionably defamatory on its face, (b) non|
opinion or “fair comment,” or (c) substantially true as Plaintiffs themselves admit. F(d
same reasons, even without the Anti-SLAPP Act’s additional protections, Plaintiffs hi
to state a claim under governing law, and dismissal is also required under Rule 12(b)(

FACTUAL BACKGROUND

A. The Parties

I. Dr. Ziad Akl

Akl is a professional litigator who has, since 2004, filed over a dozen lawsuits
more than 30 individuals in various state and federal jurisdictions, most arising from ¢
revocation of his medical staff privileges at Virginia Hospital Center after two nurses
harassment complaints against him.? See, e.g., Jones Aff. Ex. 1 at 1-10 (describing A

employment background). Since then, Akl has filed numerous actions against the hos

? Each of AkI’s thirteen prior lawsuits along with the orders dismissing each case are

the Jones Affidavit as Exhibits 1-13. The Court may properly take judicial notice of these do¢
See Drake v. McNair, 993 A.2d 607, 616 (D.C. 2010) (“reference to matters in public records|. .

convert a Rule 12(b)(6) motion to dismiss into a Rule 56 motion”) (citing Wise v. Glickman,
2d 123, 130 n. 5 (D.D.C. 2003)). In addition, insofar as this motion is governed by the D.C. /
Act, defendants are entitled to submit evidence to demonstrate that the statute applies, to rebu
plaintiff’s attempt to demonstrate a likelihood of success on the merits, or to demonstrate that
the latest victim of abusive litigation, all without restriction to evidence of record or evidence
the Court can take judicial notice. See D.C. Code § 16-5502.

e business
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nurses who filed the sexual harassment complaints against him, two different judges presiding

over his cases, one of the judge’s law clerks, attorneys defending the cases, and others.

See

generally id. Exs. 1-13. Each of the actions was either dismissed by court order or voluntarily

nonsuited, save for the most recent one in which a motion to dismiss is pending, id., and Akl was

barred from initiating any cases in Virginia without leave of court, id Ex. 4. As the fi bllowing

discussion demonstrates, Akl has persistently misused litigation — and defamation and

interference claims in particular — to harass, silence, and punish his perceived adversatigs.
In 2004, Akl filed a $50 million lawsuit in Arlington County Circuit Court agdinjst

Virginia Hospital Center, its CEO and six doctors who served on the hospital’s commijittee

tortious

responsible for suspending Dr. Akl’s medical privileges. /d. Ex. 1. In that lawsuit, Akl |alleged,

inter alia, that defendants had tortiously interfered with his business expectancy, and topspired

to defame him by filing “false reports” with the Virginia Department of Health. Id. Ek.|l at 14-

17. This case was later consolidated with two other Virginia Circuit Court cases Akl
2005, both also asserting claims for defamation and tortious interference: the first aga
nurses who had filed harassment complaints against Akl, and the second against a phy
employed him. Jd Exs.2 & 3. Each of the claims in the three consolidated cases was

dismissed by court order or voluntarily non suited, and Akl’s petitions for review of th

filed in

nst the two
sician who

eventually

dismissed claims were denied by the Virginia Supreme Court and the U.S. Supreme Court. Id

Ex. 3 at 27. See also Akl v. Virginia Hosp. Ctr., 552 U.S. 887 (2007) (denying cert. pq

Not to be deterred, in 2006 Akl filed his fourth and fifth lawsuits against addit

tition).

onal

hospital staff. In the United States District Court for the Eastern District of Virginia, AKI alleged

the same tortious interference and other claims that had already been dismissed in stat

Ex. 4. The court granted defendants’ motion to dismiss his claims, id. at 20, and Four

e ¢court, Jd.

h|Circuit




affirmed. /d. at 27. In Arlington County Circuit Court, Akl sued at least 28 other ind

viduals

associated with reviewing the nurses’ harassment claims, again seeking $50 million apd alleging

claims for defamation and tortious interference arising out of filing a report with the National

Practitioner Data Bank. /d. Ex. 5 at 25-28. The court sustained a demurrer on all claims, id at

31, and petition for review was denied by the Virginia Supreme Court. /d. at 36. Following

dismissal of Akl’s fifth lawsuit, Arlington Circuit Court Judge Benjamin Kendrick awanded the

hospital its attorneys’ fees and costs incurred in defending Akl’s state court matters, ahd enjoined

Akl from filing any other cases without leave of court. In imposing those sanctions against AkI,

Judge Kendrick stated on the record:

Virginia Code [8.01-271.1], which was designed to protect litigants from the

mental anguish and the expense of frivolous assertions of unfounded factual afd
legal claims, against the assertions of claims for improper purposes, and to pratect

courts against those who would abuse the judicial process, is also a legal and
sufficient basis to award sanctions against a litigant. The Court finds that after
and exhaust[ive] review of the records that [Akl], in fact, has violated the very
nature and basis for which the code section was designed and implemented . .

Id. Ex. 3 at 21-24 (transcript).>
Undaunted, Akl then filed two more cases in the Eastern District of Virginia: f

Judge Alfred Swersky (who had dismissed his 2006 state court case) and the judge’s 1

and second, against additional hospital staff. /d. Exs. 6 & 7. In his lawsuit against Judige

Swersky and his clerk, Akl alleged that the judge and clerk engaged in “fraud” and “c
to deny Akl his due process rights by engaging in ex parte communications with defen

and sought millions of dollars in damages from the judge’s clerk. /d Ex. 6 at 1-19. T

* Shortly after being sanctioned, Akl filed for bankruptcy and subsequently litigated W
sanctions award fell within the ambit of the bankruptcy court proceedings. Defendant attache
the bankruptcy court’s order regarding the issue of Akl’s sanctions as Exhibit 1 to his Reply H
Support of Defendant’s Motion to Unseal the Complaint, and have not counted this additional
in the baker’s dozen of prior known lawsuits brought by Ak!.

rst, against

aw clerk,

bnspiracy”

sg counsel,

he district

hether the
1 g copy of
rief in
proceeding




court granted defendants’ motion to dismiss, the Fourth Circuit affirmed, and the U.S
Court denied Akl’s cert. petition. Id. at 22-43; see also Akl v. Swersky, 552 U.S. 118]
(denying cert. petition). In his lawsuit against the hospital staff, Akl asserted a catalo
including, once again, claims for defamation and tortious interference. /d. Ex. 7 at 39
dismissing that lawsuit in its entirety, the court ruled that Akl could not state a claim |
defamation because the statements were privileged, true, or not defamatory as a matte
Id. at 64. The Fourth Circuit once again affirmed. /d. at 103.

In 2007, Akl filed his eighth and ninth lawsuits, this time in the Circuit Court

Montgomery County, Maryland against the hospital’s in-house counsel and outside dé¢

counsel in AkD’s first three lawsuits. /d Exs. 8 & 9. After removal, the United States
Court for the District of Maryland dismissed Akl’s eighth lawsuit. /d. Ex. 8 at 22-32.
lawsuit was dismissed on res judicata grounds, a ruling affirmed on appeal by the Ma|
Special Court of Appeals. /d. Ex. 9 at 26-32. Akl filed his tenth lawsuit against the U
Department of Health and Human Services in the United States District Court for the

Columbia, which granted defendant’s motion for summary judgment. See id. Ex. 10.

In 2008, Akl brought his eleventh action in this Court, again suing the hospital,

counsel who represented the hospital in its adversary proceeding against him in bankr
to recover its sanctions award (see note 3 supra). Id. Ex. 11. Superior Court Judge B
Holeman dismissed all of AkI’s claims, a ruling affirmed by the D.C. Court of Appeal
Then, for his twelfth action, Akl sued Judge Holeman and the hospital’s outside coung
federal court for conspiracy and other claims. /d. Ex. 12. These claims were dismisse
order, and summarily affirmed by the D.C. Circuit. /d. at 14-16. Finally, just last yes

his thirteenth lawsuit against Virginia Hospital Center in the U.S. District Court for th

Supreme
(2008)

b of claims,

62. In
i

r of law.
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fense
Dlistrict
The ninth
ryland

S.

District of

and

uptey court
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d by short
r Akl filed
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of Columbia (originally under seal), re-alleging many of the same claims he has alredd)

repackaged in his prior lawsuits. A motion to dismiss those claims is currently pendihg. /d. Ex.

13.4

All told, Akl has sued at least forty different defendants in five jurisdictions. Bave for his

pending action and two causes of action he voluntarily nonsuited, each of these court$ Has ruled

decisively against him and multiple appellate courts (including the U.S. Supreme Coyrt| the

Fourth and D.C. Circuits, and the appellate courts of D.C., Maryland and Virginia) ha
uniformly refused to disturb those rulings. It is against this backdrop that Akl has ag4
the litigation process here.
2. The Washington Travel Clinic, PLLC
The Washington Travel Clinic is the private, solo medical practice of Dr. Akl
Compl. § 3. The clinic specializes in providing travel consultations and vaccinations.

Ex. 15 (web printout of http://www.washingtontravelclinic.com/). The clinic describd

Ve

i1 invoked

Am.
Jones Aff.

s itself as

“unique,” in that it does not employ a receptionist, or require “questionnaires and paperwork”;

rather, “Dr. Akl personally answers the phone” himself. /d. The clinic’s website also
because they do their “best to accommodate” a patient’s “schedule,” Dr. Akl “persong
administers the necessary vaccines during the same visit.” /d. In addition, the clinic’
appointment policy notes that “as a courtesy to the next person, clients are urged to ar]

time for their appointment.” /d. One of the other noted “unique” features of the clinig

states that,
iy
3
rive on

- is that it

charges only a single “regular travel visit fee,” which “is valid for one year during which follow-

up visits and requests for prescription refills are free of charge.” /d.

*In addition to these thirteen separate lawsuits, in a pleading filed in connection with
bankruptcy proceedings, Akl indicated that he planned to sue a rhird judge, Judge Amy Berm
of the United States District Court for the District of Columbia, for ruling against him in his b
action. Jones Aff. Ex. 14 at 19 (“A Complaint against Judge Jackson will be filed shortly.”).

Akl’s
hn|Jackson
ankruptcy




3. Defendant John Kandrac
Defendant John Kandrac is 32 years old and recently earned his Ph.D. from th
University of Oregon. Mr. Kandrac moved to the Washington, DC area approximate

ago to start a new job at the Federal Reserve Board. Mr. Kandrac visited Washingtor

Clinic on approximately five different occasions for the purpose of receiving a series pf]

inoculations for overseas travel. Am. Compl. §§ 7-11. Over time, Defendant became

¢}

y two years

Travel

dissatisfied

with certain aspects of the operation of Plaintiffs’ offices and the services provided. $e¢ Id.

9918, 21-22.

B. The Yelp Review and Plaintiffs’ Response

Believing it might be useful to others, Kandrac posted a review on Yelp.® Although he

described Akl as being “fairly responsive if you send him an email” and noted that “the|location

is very good,” overall Kandrac wrote that he “would recommend people go elsewhera

2

and rated

the clinic with one star out of five. Am. Compl. § 18. Kandrac gave several exampleg of why he

had reached that conclusion, including that: Akl sent him other patients’ receipts or information,

which Kandrac noted had also been experienced by other Yelp reviewers; Akl took “lpng cell

phone calls while I was waiting”; he was late, arriving “about an hour after [the] sche

appointment time”; he failed to send a promised email reminder; and, although “[n]ot

* Yelp is an online forum to provide opinions and inform consumers of services and g
interest to the general public. See generally www.velp.com. The website describes itself as

Huled

such a big

oqds of
an online

urban city guide” that posts “the informed opinions of a vibrant and active community of localls iin the

know,” and allows any individual to “to find, review and talk about what’s great — and not so
your world.” See http://www.velp.com/fag#what_is_velp. Users can post a review of any bu
by including a summary of their experience and giving the business a rating of one to five stas
users can also view other user’s reviews, and the number of positive or negative reviews writt
or about a business. Yelp also outlines the method by which business owners can properly co
reviewers, allowing owners to set up a free business owner’s account to message customers.
http://www.yelp.com/myths.

great — in
siness, both
s.| Yelp

en by a user
ntact Yelp
bee




deal,” he “really pushes on that plunger when administering shots which yields an unpleasant

sensation.” Am. Compl. § 18. See also Kandrac Aff. 7 2-9 (detailing same).®

That same day, Akl immediately sent an email several times longer than Kand

rac’s Yelp

post; Akl called Kandrac as well to notify him of the email. Am. Compl. 99 19-20. Qn)its face,

AkI’s email purported to take issue with the various opinions in Kandrac’s review, but in fact

conceded their accuracy. /d. § 19. Specifically, Akl confirmed that he had: “failed” tb $end the

promised email reminder; sent Kandrac an email confirmation of another (unidentified)|patient’s

appointment for TB testing; routinely has “to answer the phone while . . . with a patient)” which

has been doing “for 8 years” because patients can “get their questions answered immd

and administered vaccines to Kandrac that are “the most painful in my repertoire” and

diately”;

that

“cause pain in most patients,” noting that he purposely “inject[s] vaccines quickly.” Am. Compl.

1 19.7 Despite these admissions, Dr. Akl demanded that Kandrac “correct the facts in

review promptly” and also separately requested a response.

¢ At the time Kandrac posted his review, at least eight other reviews were already pub
the Yelp website sharing both positive and negative experiences. Notably, prior to publicatio
Kandrac’s review, Plaintiffs had already received at least one other “one star” rating by one rd
a “two star” rating by another reviewer, both of whom reported encountering several of the sa
Kandrac. For example, a two-star review posted by “Maressa T.” stated that there was an “o}
of organization,” in Akl’s office and that she had to wait “well over an hour to be seen,” even
actual office visit was only supposed to be 10 minutes long. Jones Aff. Ex. 16. A second rev
B.” gave plaintiffs a “one-star” rating and noted that Akl “stood [her] up” for one scheduled a
she had to wait 40 minutes for another appointment, and that she erroneously received “some
treatment records, billing information, and home address” from Akl. /d. In addition, website
Yelp had also published negative reviews of Akl long before Kandrac posted his review. For
2011 review on the website www.vitals.com gave Akl a two out of four star rating, and noted
“Vaccines were kept in a cooler, which seemed strange-Only used one glove when delivering
vaccines-also strange.” See http://www.vitals.com/doctors/Dr_Ziad_Akl/reviews. A one-star
the same website stated that Akl was “Not very kid friendly.” /4. By the same token, other rd
Yelp and elsewhere were positive, providing readers with a range of opinions about the servid
by Plaintiffs, as is often the case on sites that invite posts rating goods or services.

" Akl also took issue with a passage in the Yelp review in which Kandrac, in parenthe
another person (who had called during his appointment, a practice which Akl admits he emplq
trip to Nigeria, stating “(enjoy that trip to Nigeria, Erica).” First, Plaintiffs mistakenly characf
passage as a quotation of something Akl said, not Kandrac’s own words, and then assert that i

[the]
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The next day, Kandrac both responded to Dr. AkI’s email and amended his Y4

Ip review.

Am. Compl. ] 21-22. In his email, Kandrac explained that he is “not the type to register [his]

dissatisfaction unless it meets a certain threshold,” but had concluded that he had “sev

enal

negative experiences in [his] interaction with [Akl] and thought other patients using yelp might

benefit from knowing my experience.” /d. 9§ 21. Kandrac’s email noted that, although he

remembered receiving from Akl other patients’ receipts in error, Kandrac purposely deleted them

as is his practice; he therefore changed the wording of the Yelp review to refer to “infprmation”

instead of “receipts” to reflect that, as Akl concedes, another patient’s TB screening email had

been sent to him in error. /d. §21. In addition to explaining that he was not quoting 4

Erica a good trip, see note 7 supra, Kandrac stood by his statements about Akl’s failuj

Akl wishing

e to send

the one-year email reminder and to arrive on time for their appointment, noting that Akllhad

called while Kandrac was waiting “to let me know you would be late.” /d. §21. See
Kandrac Aff. § 6-7 (attaching telephone logs and email receipt sent at the conclusion
appointment confirming that Akl was nearly an hour late for a ten minute appointmen
consistent with the general theme of Kandrac’s review of Plaintiffs’ operation, Kandrg
another sentence amplifying his observation that Akl’s administration of shots was pa
“Maybe it’s just me projecting the overall rushed feel of the place (e.g., he was on the

while I’m on the chair seconds before he injects me).” Am. Compl. § 22.

ilso
of the

).| Finally,
¢ added
nful:

phone

“carries defamatory connotations,” Am. Compl. § 19, but do not say how. Even if Kandrac’s
were an actual false statement of fact, suggesting that Akl had a cell phone conversation with
patient, identified only as a person named “Erica” who was about to travel to Nigeria, is not a
defamatory as discussed below. Indeed, just as Akl asserted in his email to Kandrac, a reason
would understand that to be “no different than the conversations that receptionists have with a
(personally or on the phone) while other patients are present.” Jd. 1f a doctor could maintain
defamation action simply because someone noted that either he or a receptionist spoke to othe
their first name and noted their travel plans, the courts would be quite clogged.
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In sum, based on the email exchange set forth in and attached to the Amended

(omplaint,

Dr. Akl has conceded that: (a) he talks on the phone from the exam room with patients there,

(b) he injects vaccinations quickly and that they can cause pain, (c) he failed to send Kandrac a

one-year appointment reminder, and (d) he sent Kandrac an email about another patients TB

screening appointment. The exhibits to the Kandrac Affidavit confirms that Dr. Akl was, as

stated in Kandrac’s Yelp review, roughly an hour late for his appointment.

Despite this, shortly after this review was published, Kandrac received a telephone call

from counsel for plaintiffs who demanded that Kandrac remove the amended review.

Kandrac

AfE. 12 Plaintiffs’ counsel further stated that Dr. Akl was “sensitive” to criticisms abbut him

and his practice, and that he was the type of person that would file a lawsuit over such

publications, but declined to state what those claims would be. Id. Since he received|a tall from

a lawyer and since he no longer had copies of the actual information Akl had sent him

ixP €error,

Kandrac decided to remove entirely the sentence in his review that referred to receivinglother

patients’ information —~ even though he is confident that it was correct when he wrote

review. Kandrac Aff. § 13. The fact that Kandrac removed this phrase entirely only d

he

ays after

the original review was posted is nowhere mentioned in Plaintiffs’ Complaint or Amepded

Complaint, or reflected in the version of the Yelp review they attach as current. Compare Am.

Compl. § 22 & Ex. 4 with Jones Aff. Ex. 16 (actual text of Defendant’s review curren
appearing on Yelp).

Kandrac received no further communication from Plaintiffs or their counsel ui
months later when he was served with a Complaint in this matter on June 5, 2013.% A

Complaint was filed on June 21, 2013.

® The Complaint was filed under seal. Because Kandrac believes that this matter shoy

ti] four

h Amended

Id be

litigated in public and that Akl should not be permitted to hide his ongoing abusive litigation practices,
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C. Plaintiffs’ Amended Complaint

In their Amended Complaint, Plaintiffs assert causes of action for defamation
tortious interference with prospective business advantage based on the following spe
statements in the review and amended review:

* that Defendant received “other patients’ receipts” or “another patig
information”

and

iffic

nt's

* that Defendant could “hear everything that the other person on the phone was

saying”

¢ that Plaintiff overheard Akl on the telephone and stated, “Enjoy that trip to

Nigeria, Erica”

¢ that Defendant had to wait outside of Akl’s office for nearly an hoyr jafter his

scheduled appointment time

e that Akl’s administration of shots was too forceful and yielded an ynpleasant

sensation.

Am. Compl. 19 23-36. In his defamation claim, Plaintiffs allege that each of these “sf

atements”

is false and defamatory because they imply that “Plaintiffs’ business ethics and practiges are

inadequate, improper and untrustworthy.” /d. § 57. In his tortious interference claim,
allege that these same purportedly false statements have “deprived [Plaintiffs] of theiy
commercial reputation.” Id.  68. The Amended Cbmplaint seeks an unspecified am
compensatory damages (the initial Complaint sought $2 million), as well as punitive ¢
Id at 13. It also seeks injunctive relief requiring Defendant to post a correction “to P
satisfaction” and to enjoin Defendant from publishing or uttering “any further factuall
statements about Plaintiffs.” /d at 14.

Because Plaintiffs’ action is subject to the D.C. Anti-SLAPP statute (Part | inf

because settled law compels a finding that Kandrac’s Yelp review is not actionable as

Plaintiffs
good
punt of
lamages.
aiptiffs’

y false

‘), and

amatter of

Kandrac has moved to unseal this action and to restore it to the Court’s electronic ECF docke
That motion remains pending.
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law (Part II infra), the case should be dismissed with prejudice under both the Anti-SLAPP

statute and Rule 12(b)(6).
ARGUMENT

L THE IMMUNITY AFFORDED BY THE D.C. ANTI-SLAPP STATUTE
TO PLAINTIFFS’ ACTION.

APPLIES

As we explain in Part I, the District of Columbia’s Anti-SLAPP statute, D.C. Cdde § 16-

5501 e seq. (“the Act”), provides a substantive protection from lawsuits, such as this jone, arising

out of “acts in furtherance of the right of advocacy on issues of public interest,” which Plaintiffs

can overcome only by satisfying the heavy burden of demonstrating to this Court that
“likely to succeed on the merits” of their claims. Although not Defendant’s burden to

explain in Part II several reasons why Plaintiffs are unable to meet their burden — and

they are
do so, we

also why

the Complaint fails to state a claim under Rule 12(b)(6) — such that their Complaint must be

dismissed, promptly and with prejudice.
A, The Anti-SLAPP Act Applies to the Statements at Issue.
The terms of the protection conferred by the Anti-SLAPP Act are uxiambigum

application to the facts of this case is straightforward. The operative provisions of the

SLAPP Act insofar as it relates to this motion are set forth in Section 16-5502, which
(a) A party may file a special motion to dismiss any claim arising from an act
furtherance of the right of advocacy on issues of public interest within 45 days
service of the claim.
(b) If a party filing a special motion to dismiss under this section makes a prim
showing that the claim at issue arises from an act in furtherance of the right of]
on issues of public interest, then the motion shall be granted unless the respon
demonstrates that the claim is likely to succeed on the merits, in which case th
shall be denied.

D.C. Code § 16-5502 (emphasis added). The Act further provides that “[t]he court sh

expedited hearing on the special motion to dismiss, and issue a ruling as soon as pract
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the hearing. If the special motion to dismiss is granted, dismissal shall be with prejudice.” D.C.
Code § 16-5502(d). In other words, Defendant bears the burden on this motion only ¢f showing
that Plaintiffs’ claims arise out of the type of advocacy protected by the Anti-SLAPP Ac¢t. If so,
then the Anti-SLAPP Act requires that the claims be dismissed with prejudice. The gnly
exception to the immunity thus conferred is in the circumstance in which Plaintiffs meet the
heavy burden of proving that they are /ikely to succeed on the merits of their claims.
There can be no question that D.C.’s Anti-SLAPP Act applies to Plaintiffs’ clairs.
Indeed, in recommending to the Council that it adopt the Anti-SLAPP Act, the Comniitlee on
Public Safety and the Judiciary explained that the legislation is designed to put an end tg just
such lawsuits aimed at stifling commentary about matters of public concern:
Such lawsuits, often referred to as strategic lawsuits against public participatign -
or SLAPPs — have been increasingly utilized over the past two decades as a meahs
to muzzle speech . . . on issues of public interest. Such cases are often withou
merit, but achieve their filer’s intention of punishing or preventing opposing
points of view, resulting in a chilling effect on the exercise of constitutionally
protected rights.
Committee Report on Bill 18-893 (Nov. 18, 2010) at | (Jones Aff. Ex. 17). In order tb ¢ombat
this phenomenon, the Anti-SLAPP Act “provides a defendant to a SLAPP with substantive rights
to expeditiously and economically dispense of litigation aimed to prevent their engaging in
constitutionally protected actions on matters of public interest.” /d. at 4 (emphasis adfled). As
Plaintiffs’ Complaint makes plain, this lawsuit is a classic SLAPP, and courts have nott Hesitated
to apply anti-SLAPP statutes to defamation and tortious interference claims of the typg alleged
here. See, e.g., Boley v. Atlantic Monthly Magazine, --- F. Supp. 2d ----, 2013 WL 3185[154, at
*4 (D.D.C. June 25, 2013) (dismissing defamation claim under D.C. Anti-SLAPP statute); Farah
v. Esquire Magazine, 863 F. Supp. 2d 29, 38 (D.D.C. 2012) (same); see also Gilbert v, Sykes,

147 Cal. App. 4th 13, 34, 53 Cal. Rptr. 3d 752, 769 (Cal. Ct. App. 2007) (intentional interference

14




with economic advantage claim dismissed under California anti-SLAPP law); Hindu
Community Center of High Desert, Inc. v. Raghunathan, 311 Ga. App. 109, 116, 714
634 (Ga. App. 2011) (tortious interference, defamation, and other claims violated Ge
SLAPP law).’

B. Plaintiffs’ Claims Arise From an Act in Furtherance of the Right §
Advocacy on Issues of Public Interest.

To avail himself of the immunity afforded by the Anti-SLAPP Act, Defendan
make “a prima facie showing that the claims at issue arise from an act in furtherance
of advocacy on issues of public interest.” D.C. Code § 16-5502(b). The statutory de
such an act includes three prongs, two of which are apply here.

First, the statute defines an “[a]ct in furtherance of the right of advocacy on is

Temple and
S|E.2d 628,

brgia anti-

hf

l ieed only
bf|the right

irfition of

sues of

public interest” to include a “written or oral statement” made in “a place open to the public or a

public forum in connection with an issue of public interest.” D.C. Code § 16-5501(1

&(B). As Judge Collyer concluded in Farah, an Internet post, such as the one at issu

333 (221

qualifies as a “*written . . . statement’” made in a “‘place open to the public or a publj

863 F. Supp. 2d at 38 (quoting D.C. Code § 16-5501(1)(A)); see also Boley, 2013 W}

at *4 (text of article appearing on website, which “anyone with internet access can vig

constituted statements made in public place). With respect to the second part of the d

(A)(ii).

e here,

¢ forum.””
L 3185154,

W,

efinition,

the Act defines “[i]ssue of public interest” to include “an issue related to health or safety . . . or

community well-being or a good, product or service in the market place.” D.C. Codg

* Even outside of the SLAPP context, the Court of Appeals has instructed that dismis
Rule 12(b)6) is particularly appropriate in cases challenging speech. See, e.g., Myers v. Plar
Inc., 472 A.2d 44, 50 (D.C, 1983) (in defamation cases “perhaps more than any other, the ear
groundless allegations from meritorious claims made possible by a Rule 12(b)(6) motion is a
appropriate and necessary judicial function™); see also Guilford Transp. Indus., Inc. v. Wilner

§/16-

sa) under
Takoma,
lyisifting of
h gltogether
, 160 A.2d

580, 588 (D.C. 2000) (in the First Amendment area “summary procedures are particularly impartant to

guarantee robust discussion of [matters of] public controversy™) (citation omitted).
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5501(3). Because Kandrac’s review specifically addresses the quality of a medical ptac
which directly relates to “public health or safety,” to “community well-being” and a se
the market place,” it indisputably meets this second part of this prong. See, e.g., Gilber

Cal. App. 4th. at 33, 53 Cal. Rptr. 3d at 769 (consumer information website created bly

in which she criticized her plastic surgeon involved a matter of public interest for purpq

California’s anti-SLAPP statute); see also Lincoln Graves, “Dentist loses suit after frir.

criticizes him online,” KATU.com, Sept. 27, 2012 available at http://www.katu.com

news/local/Dentist-loses-defamation-suit-after-former-patient-criticizes-him-online-

ctice,
rvice in
1, 147

n patient
ses of

patient

17162201 1.html (describing dismissal of lawsuit under Oregon’s anti-SLAPP law where patient

made critical comments about dentist on Yelp).

Second, the statute defines an “[a]ct in furtherance of the right of advocacy on i

public interest” to include “expression or expressive conduct that involves . . . commyin

ssues of

icating

views to members of the public in connection with an issue of public interest.” D.C. Code § 16-

5501(1)(B). Simply put, if posting a review on an online community forum such as Ye

the service of a medical office is not “expressive conduct that involves communicatirlg

p about

views to

members of the public” in connection with an issue of public interest, it is difficult tojimagine

what would be. Indeed, Plaintiffs” own Complaint acknowledges as much. Compl. Y

52-53

(“Defendant published his statements about WTC and Akl in a place accessible to the general

public, which is particularly likely to come to the attention of persons who search for|information

about WTC and Akl. The published statements are intended to be viewed and can bejv

ewed by

anyone who has internet access, virtually including any potential customer of WTC apd AkL.”);

Id. § 14 (“Yelp is a website involved in the business of helping consumers find busings

also Farah, 863 F. Supp. at 38 (blog post qualifies for this prong as well).
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