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Defendant John Kandrac respectfully submits this reply memorandum in support of his
Special Motion to Dismiss the Complaint Pursuant to the D.C. Anti-SLAPP Act or, in the
Alternative, Motion to Dismiss Pursuant to Rule 12(b)(6) (the “Motion™). For the reasons set
forth in Defendant’s opening memorandum (“Mem.”) and below, the Motion should be granted,
and the Amended Complaint filed by plaintiffs Ziad Akl and Washington Travel Clinic
(“Plaintiffs”) should be dismissed with prejudice.

INTRODUCTION

Plaintiffs” Opposition to the Motion (“Opposition” or “Opp.”) illustrates the remarkable
nature of their lawsuit. Although they protest that they “have better things to do than to follow
Defendant’s edits of his review,” Opp. at 17, they are suing a Yelp poster over a review that was
admittedly unflattering, but overall quite mild, nitpicking over a couple of phrases. So, for
example, the Court is now asked to adjudicate just how late Akl was for an appointment with
Kandrac (was it an hour or only thirty minutes?), while Plaintiffs ignore the larger point —
namely, that stating that Akl was late does not make him appear “odious, infamous, or
ridiculous” and is therefore not actionably defamatory. Similarly, although nowhere mentioned
in their complaint, Plaintiffs now assert that Kandrac’s review characterizes them as “habitual
violator[s] of HIPAA,” even though the Department of Health and Human Services exempts the
kinds of incidental disclosures described in Kandrac’s review — as any reader who had ever been
to a doctor’s office would understand. And, although Plaintiffs concede that Akl litigated
thirteen successive lawsuits all arising from the same dispute, they have quibbled with the
opening brief’s description of certain minor details of a few of them, going so far as to serve
Kandrac and his counsel with a Rule 11 motion over those descriptions. Taken in combination,

Plaintiffs’ papers confirm that Akl is a serial litigant who splits hairs to attack those who would



criticize him. Because the District of Columbia’s common law, the First Amendment and the

D.C. Anti-SLAPP statute all severely limit lawsuits like this one — in which an individual citizen

expressed his views in a context that everyone understands related his personal experiences and

nothing more — Defendant’s motion should be granted and this case dismissed with prejudice.
ARGUMENT

I. PLAINTIFFS’ CONCESSIONS SUBSTANTIALLY NARROW THE CASE.

Plaintiffs’ Opposition has substantially narrowed the issues for resolution by the Court,
because there is much on which the parties agree or which Plaintiffs have conceded.

As an initial matter, Plaintiffs do not dispute that Akl (a) litigated thirteen cases in at least
five different courts all arising from his termination from Virginia Hospital Center, (b) routinely
asserted in those cases claims for defamation and tortious interference with prospective business
advantage, which those courts uniformly found to be without merit, (¢) unsuccessfully pursued
appeals in at least five appellate courts (including at least twice in the United States Supreme
Court), (d) was sanctioned $616,000, and (e) was barred by a Virginia Circuit Court judge from
further litigation arising from that dispute in his court. While Plaintiffs contend that “[j]ust
because a litigant did not prevail in a lawsuit is not equivalent to a misuse of the judicial
system,” Opp. at 20, thirteen successive lawsuits, punctuated by multiple appeals, all arising

from the same dispute, most certainly is.’

' Despite Plaintiffs concessions, they nevertheless contend that Defendant has incorrectly
described certain details of Akl’s thirteen prior lawsuits — not only devoting a quarter of their brief to
these minor quibbles, see Opp. at 17-23, but also serving a Rule 11 motion on Defendant and the
undersigned counsel seeking sanctions for those descriptions, id. at 21 (reciting service of motion); see
also Reply Affidavit of Shaina D. Jones Ex. A (Plaintiffs’ Rule 11 motion). Although Plaintiffs have thus
far not filed the Rule 11 motion and the issues they raised are not material to the adjudication of this
motion in any event, for the avoidance of any doubt Defendant also submits the letter his counsel
forwarded in response to Plaintiffs’ Rule 11 motion. /d. Ex. B. Suffice it to say that serving a meritless
Rule 11 motion over tangential issues further confirms Plaintiffs’ abusive litigation tactics and
demonstrates why application of the D.C. Anti-SLAPP statute is particularly warranted here.



Second, turning to this latest lawsuit, the parties agree that “[r]esolving the merits of
[Defendant’s] anti-SLAPP motion” involves “‘a two-part analysis, concentrating initially on
whether the challenged cause of action arises from protected activity within the meaning of the
statute and, if it does, proceeding secondly to whether the plaintiff[s] can’ meet their burden of
establishing the merit of their claim. Opp. at 5 (citation omitted). Here, because Plaintiffs’
Opposition in no way even attempts to dispute that Defendant has satisfied the first prong —i.e.,
that the claim “‘arises from an act in furtherance of the right of advocacy on issues of public
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interest™ — the Court necessarily proceeds to the second step in the analysis, under which
Defendant’s *““motion shall be granted unless [plaintiffs] demonstrate[ ] that the claim is likely to
succeed on the merits.”” Opp. at 3-4 (quoting D.C. Code § 16-5502(b)) (emphasis added).

Third, while Plaintiffs attempt to manufacture a dispute over the meaning of “likelihood
of success on the merits” (addressed in greater detail in Part [I.A. infra), the parties agree that, at
a minimum, Plaintiffs bear the burden of demonstrating that their claims are both legally and
factually sufficient to survive Defendant’s Anti-SLAPP motion, including to offer admissible
evidence beyond the unvarnished allegations of their complaint. See, e.g., Opp. at 5 (to
overcome a special motion to dismiss under the D.C. Anti-SLAPP Act, Plaintiffs “must provide
sufficient evidence to prove the probability of prevailing on the claim (outside of the allegations
made in the complaint)”) (citation omitted). As discussed in Parts II.B. — I1.D. and Part 11l infia,
having agreed that this is the burden assigned to them, they have failed to meet it.

Fourth, in connection with that legal and factual showing, the parties agree on each of the
individual elements Plaintiffs must satisfy to establish their two claims. Compare Mem. at 19

with Opp. at 3 & 25 (setting forth identical elements of cause of action for defamation) (citations

omitted) and Mem. at 31 with Opp. at 26 (same for tortious interference claim).



Fifth, Plaintiffs concede that the challenged ““statement or statements must be examined
within the context of the entire’” publication. Opp. at 14-15 (citation omitted). They do not
dispute that the context here is the Yelp website — known for loose, hyperbolic, opinionated
language submitted by individual users rather than, for example, the precision normally found in
a news report prepared by professional journalists.

Finally, with respect to Kandrac’s statement that Akl’s administration of shots was too
forceful, Plaintiffs have conceded that the statement is protected as opinion and fair comment,
because they nowhere address it. As such, Plaintiffs have reduced their challenge to only two
topics: (a) that Akl was late for an appointment with Kandrac, and (b) that Akl improperly
disclosed patient information either in an overheard telephone call or a document Akl concedes
he sent to Kandrac in error. Each is addressed in Part II.C. infra, and neither is actionable.

II. THE ANTI-SLAPP STATUTE REQUIRES DISMISSAL WITH PREJUDICE OF
PLAINTIFFS’ CLAIMS.

Defendant’s opening brief demonstrated that for multiple reasons the Yelp review is “an
act in furtherance of the right of advocacy on issues of public interest,” D.C. Code §16-5502(a),
and Plaintiffs’ Opposition does not contend otherwise. Accordingly, this Court is required to
grant the special motion to dismiss, promptly and with prejudice, unless Plaintiffs demonstrate
that their claims are “likely to succeed on the merits.” D.C. Code § 16-5502(b).

A. Plaintiffs Misstate the Operation of the “Likelihood of Success on the
Merits” Standard.

Focusing exclusively on the second part of the Anti-SLAPP analysis, Plaintiffs contend
that California law should govern the interpretation of the “likely to succeed on the merits”
standard in three respects: by applying (a) California’s different statutory formulation — under
which a plaintiff must show a “probability of prevailing”; (b) the judicial gloss California courts

have given to the showing required to meet that standard; and (c) California decisions,



announced after the D.C. statute was enacted, requiring the motion to be denied if Plaintiffs meet
that showing with respect to any aspect of their claim. /d. Although D.C. courts may have
interpreted the D.C. statute using California decisional law as a guide, see, e.g., Mann v. Nat’l
Review Inc., 2013 D.C. Super LEXIS 7 (D.C. Super. July 19, 2013), Defendant respectfully
submits that the D.C. SLAPP statute’s legislative history does not contemplate that a D.C. court
would ignore the plain language of a D.C. statute duly adopted by the Council, signed by the
Mayor and submitted for Congressional review, in favor of a different jurisdiction’s decisions
interpreting markedly different statutory language.’

When the Council enacted the D.C. Anti-SLAPP statute, it was aware of the California
statute, which has been on the books since 1992, and could have adopted the same language and
signaled that it intended for California decisional law to apply. However, the Council did no
such thing. Indeed, the legislative history noted that the Council was “following the lead” of a
“number of jurisdictions that have sensed the need to address SLAPPs legislatively,” Jones Aff.

Ex. 17 (Committee Report) at 3 (emphasis added), but it in no way singled out California’s

? For example, California’s statute provides that once the first prong of the statute is satisfied, the
burden shifts to the plaintiff to demonstrate “that there is a probability that the plaintiff will prevail on the
claim,” Cal. Code Civ. Proc. § 425.16(b)(1), while the D.C. Act uses a much stronger formulation
providing that the “motion shall be granted unless the responding party demonstrates that the claim is
likely to succeed on the merits,” D.C. Code § 16-5502(b) (emphasis added). The statutes differ in other
meaningful respects, including (a) whether an award of attorneys fees is mandatory or permissive,
compare Cal. Code Civ. Proc. § 425.16(c)(1) with D.C. Code § 16-5504(a); (b) whether they allow Anti-
SLAPP motions by anonymous speakers (D.C. does, see id. § 16-5503, California does not); (c) whether
they address so-called SLAPPback actions (California does, see Cal. Code Civ. Proc. § 425.18, while
D.C. does not), and (d) when an Anti-SLAPP motion can be filed, compare Cal. Code Civ. Proc.

§ 425.16(f) (permitting Anti-SLAPP motions to be filed within “60 days of the service of the complaint
or, in the court’s discretion, at any later time upon terms it deems proper”) with D.C. Code § 16-5502(a)
(requiring motion to be filed within 45 days and authorizing no extension); see also Sherrod v. Breitbart,
720 F.3d 932 (D.C. Cir. 2013) (affirming denial of D.C. Anti-SLAPP motion because it was untimely and
trial judge had no discretion to extend time). Given the many substantive differences between the two
jurisdiction’s SLAPP statutes, Defendant respectfully submits that, in the first instance, the Court should
apply the plain language of the statute before it. Nevertheless, to the extent that Plaintiffs have requested
the Court to rely on California law as well, Defendant also cites to California decisions to further
demonstrate why his motion should be granted.



statute or its courts’ decisions as the principal basis for interpretation. /d. at 4. Rather, when
enacting the statute, the Council deliberately used different language, instead requiring plaintiffs
to establish they were “likely to succeed on the merits” and incorporating a well-known legal
term of art routinely used in the preliminary injunction context, in which a burden materially
higher than a mere “probability of prevailing” is routinely imposed. See, e.g., Ifill v. District of
Columbia, 665 A.2d 185, 187-88 (D.C. 1995) (“In determining whether a preliminary injunction
is appropriate, the trial court must take into consideration . . . likelihood of success on the merits
in the underlying cause of action™); see also Competitive Enters. Inst. v. U.S. Dep’t of
Agriculture, 954 F. Supp. 265, 269-70 (D.D.C. 1996) (referring to preliminary injunction
likelihood of success standard as a “high probability of success”).

Moreover, even if D.C.’s “likelihood of success on the merits” standard were interpreted
in accordance with California’s anti-SLAPP statute, it would still require, at a minimum, that
Plaintiffs demonstrate both a factual and legal entitlement to relief. See, e.g., Navellier v. Sletten,
29 Cal. 4th 82, 88-89,124 Cal. Rptr. 2d 530, 536 (Cal. 2002) (under California statute, a plaintiff
“must demonstrate that the complaint is both legally sufficient and supported by a sufficient
prima facie showing of facts to sustain a favorable judgment if the evidence submitted by the

plaintiff is credited”).” As outlined below, Plaintiffs have failed to meet even that burden here.

* Plaintiffs also cite to a few California decisions — all of which were decided after the D.C. Anti-
SLAPP statute was enacted in early 2010 — to argue that, ““[i]f the plaintiff ‘can show a probability of
prevailing on any part of its claim, the cause of action is not meritless’ and will not be stricken.” Opp. at 5
(emphasis in original). However, unlike California’s statute, the plain language of the D.C. statute
provides for a different approach, expressly contemplating that the Court may grant an Anti-SLAPP
motion in part. See, e.g., D.C. Code § 16-5504(a) (authorizing award of attorneys fees and costs to “a
moving party who prevails, in whole or in part, on [an Anti-SLAPP] motion”) (emphasis added). In any
event, here, Plaintiffs fail to show a probability of prevailing on the merits of their claims in their entirety.



B. Plaintiffs Have Failed to Offer Admissible Evidence Demonstrating the
Factual Sufficiency of Their Claims.

Even if this Court were to interpret the D.C. Act based on California decisions
interpreting California’s statute, Plaintiffs concede that, to overcome a special motion to dismiss
under the D.C. Anti-SLAPP Act, they are required to “provide sufficient evidence to prove the
probability of prevailing on the claim (outside of the allegations made in the complaint).” Opp.
at 5 (citation omitted). See also Opp. at 1 (conceding that Court “consider[s] affidavits when
ruling on a special motion to dismiss brought under the D.C Anti-SLAPP statute™); Roberts v.
Los Angeles Cnty. Bar Ass’n, 105 Cal. App. 4th 604, 614, 129 Cal. Rptr. 2d 546, 552 (Cal. Ct.
App. 2003) (“a plaintiff cannot simply rely on its pleadings, even if verified, but must adduce
competent, admissible evidence”); Boley v. Atlantic Monthly Grp., --- F. Supp. 2d ----, 2013 WL
3185154, at *5 (D.D.C. June 25, 2013) (“If a plaintiff presents an insufficient legal basis for the
claims or when no evidence of sufficient substantiality exists to support a judgment for the
plaintiff, the anti-SLAPP motion should be granted.”) (internal quotations and citations omitted).
Thus, it was Plaintiffs’ burden at this juncture to submit evidence to show a likelihood of success
on the merits of each element of their defamation and tortious interference claims. Id.

Despite that burden, Plaintiffs’ Opposition and their two supporting affidavits contain
virtually no admissible evidence of anything. Akl’s Affidavit simply describes his “belief and
investigation” into the facts without actually providing any evidence beyond repeating the
unadorned allegations of his Complaint. See, e.g., Affidavit of Ziad Akl Y 10; see also id. 9 7,
9, 20, 21 (all testifying about his “investigation” including with respect to irrelevant facts like
Defendant’s educational background, past employment and his other Yelp reviews of
restaurants); id. § 18 (purportedly testifying about his “belief that Defendant invented the name

Erica”). The other affidavit, from Plaintiffs’ counsel, does not address any of the elements of



Plaintiffs’ claims for defamation or tortious interference at all, and merely recites counsel’s
efforts to use the threat of litigation to bully Defendant into removing the review, “inform[ing]
him that legal action would be taken if he didn’t.” Affidavit of Michael Troy 9 5.

Moreover, of the 15 exhibits Plaintiffs submit, none of them is authenticated in the two
affidavits. They consist of four copies of Defendant’s Yelp review, other Yelp reviews of
Plaintiffs’ travel clinic, a printout from Plaintiffs’ website, and five pleadings from some of
AKI’s thirteen lawsuits involving his termination from Virginia Hospital Center. Literally the
only exhibit potentially pertinent to the merits of his claims is one page of “Sent Items” from a
Microsoft Outlook account, including Sales Receipts for an entity named “Washington Infectious
Diseases, Inc.,” which Plaintiffs then rely on to surmise that Akl was only thirty minutes rather
than nearly an hour late for an appointment with Defendant. Even then, Plaintiffs nowhere
dispute that Akl called, after the appointed time, to say he would be late, as established by
Defendant’s telephone records. Kandrac Aff. § 6 & Ex. 1. Other than Akl’s bald assertions,
Plaintiffs offer no evidence as to the falsity of the other statements, no evidence regarding the
supposed HIPAA violation, and no evidence of damages — which, as discussed below, is required
to establish a likelihood of success on the merits of the claims for both defamation and tortious
interference. And, in connection with the latter tort, Plaintiffs offer no admissible evidence of
(a) any business opportunities (b) known to Defendant (c) with which he intentionally interfered.
At bottom, because Pléintiffs have utterly failed to meet their assigned burden, the Motion
should be granted and the case dismissed.

C. Plaintiffs Have Not Demonstrated a Likelihood of Success on the Merits of
Their Defamation Claim.

As the parties agree, “[t]o pursue a claim for defamation, a plaintiff must allege and

prove four elements: (1) that the defendant made a false and defamatory statement concerning



the plaintiff; (2) that the defendant published the statement without privilege to a third party;

(3) that the defendant’s fault in publishing the statement amounted to at least negligence; and
(4) either that the statement was actionable as a matter of law irrespective of special harm or that
its publication caused the plaintiff special harm.” Rosen v. American Israel Public Affairs
Comm., Inc., 41 A.3d 1250, 1255-56 (D.C. 2012) (citation omitted); Blodgett v. Univ. Club, 930
A.2d 210, 222 (D.C. 2007) (same); Opp. at 25 (reciting same elements).

1. The Challenged Statements Must be Considered in the Context of the
Entire Publication and as Understood by an Ordinary Reader.

Plaintiffs concede that the statements they challenge must be considered in the context of
the entire publication. Opp. at 14-15 (admitting that “‘the publication must be considered as a
whole’” and that the challenged “statement or statements must be examined within the context of
the entire” publication) (citation omitted; emphasis in original); see also Heard v. Johnson, 8§10
A.2d 871, 886 (D.C. 2002) (“[A] statement . . . may not be isolated and then pronounced
defamatory, or deemed capable of defamatory meaning. Rather, any single statement or
statements must be examined within the context of the entire” publication) (citation omitted);
White v. Fraternal Order of Police, 285 U.S. App. D.C. 273, 287,909 F.2d 512, 526 (D.C. Cir.
1990) (court must “examine the entire context” in in analyzing defamation claim).* Here, that
context is a review published on the Yelp website, the opinionated nature of which Plaintiffs do

not dispute. See, e.g., Opp. at 1 (Yelp is “a well-known website that collects consumer reviews

*In this regard, Plaintiffs misleadingly cite to Kaelin v. Globe Commc 'ns Corp., 162 F.3d 1036,
1040 (9th Cir. 1998), to argue that “‘a single sentence may be the basis for an action in libel even though
buried in a much longer text.”” Opp. at 6. The full passage, however, confirms that a “defamatory
meaning must be found, if at all, in a reading of the publication as a whole” and that “[d]efamation
actions cannot be based on snippets taken out of context.” 162 F.3d at 1040. Indeed, the case that Kaelin
is quoting in the passage cited by Plaintiffs, Washburn v. Wright, 261 Cal. App. 2d 789, 795, 68 Cal.
Rptr. 224, 228 (Cal. Ct. App. 1968), emphasizes the importance of considering the full context, making
clear that “[w]hile a drop of poison may be lethal, weaker poisons are sometimes diluted to the point of
impotency.”



of businesses”). Courts have routinely found that statements appearing on such websites and in
such a context cannot sustain a defamation claim. See, e.g., Seaton v. TripAdvisor LLC, -- F.3d
----, 2013 WL 4525870, at *4 (6th Cir. Aug. 28, 2013) (statement on review website that ““there
was dirt at least 1/2’ thick in the bathtub which was filled with lots of dark hair’> not reasonably
understood as false and defamatory statement of fact in connection with describing hotel as
“dirtiest hotel in America™); Chaker v. Mateo, 209 Cal. App. 4th 1138, 1149-1150, 147 Cal.
Rptr. 3d 496, 504 (Cal. Ct. App. 2012) (“alleged embellishments” in online review that plaintiff
“picks up street walkers and homeless drug addicts and is a dead beat dad,” would not be
“interpreted by the average Internet reader as anything more than [] insulting name calling . . .
which one would expect from someone who had an unpleasant personal or business experience”
with plaintiff).

In addition, the Review must be interpreted as it would be by an average reader of Yelp,
taking into consideration the full context, not based on a hypertechnical reading that requires
specialized knowledge — for example, knowledge of the intricacies of the HIPAA regulations.
Plaintiffs concede as much, when they admit that “[a]n average reader of Defendant’s review is
not expected to know these legal nuances” regarding the HIPAA regulations. Opp. at 16.
Indeed, in a similar case regarding an online review, a bank alleged that it was defamed by a post
on Craigslist’s “Rants and Raves” Internet website, which described the bank as “a problem
bank” and that the bank’s CEO “thinks that the Bank is her person[a]l Bank to do with it as she
pleases.” Summit Bank v. Rogers, 206 Cal. App. 4th 669, 698, 142 Cal. Rptr. 3d 40, 61 (Cal. Ct.
App. 2012). The plaintiff alleged that the term “problem bank” carried a special meaning in the

banking context such that it implied that “it will likely fail in the near future and be placed into
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FDIC receivership.” Id. The court held, however, that defendant’s statements were not
defamatory as a matter of law, explaining that they

‘must be viewed from the perspective of the average reader of an Internet site

such as Craigslist’s “Rants and Raves,” not the Bank or a banking expert who

might view them as conveying some special meaning. While the Bank is clearly

sensitive to the words used by [defendant] and believe they conveyed a meaning

beyond that conveyed to average readers, “the fact that some person might, with

extra sensitive perception, understand such a meaning cannot compel this court to

establish liability at so low a threshold.”
Id. (quoting Forsher v. Bugliosi, 26 Cal. 3d 792, 805-06, 163 Cal. Rptr. 628, 636 (Cal. 1980)).
Likewise, Kandrac’s statements here, when reasonably read by other Yelp reviewers in the
context of his entire review, do not convey material falsehoods or make Plaintiffs appear odious,
infamous, or ridiculous. See, e.g., Clawson v. St. Louis Post-Dispatch, L.L.C., 906 A.2d 308,
314-15 (D.C. 2006) (“[r]ead in context the words ‘informer’ and ‘FBI informer’ are not
‘reasonably susceptible of a defamatory meaning,” including any “direct or indirect reference to
him as a felon or a criminal”) (citation omitted).

2. Particularly in Context, the Challenged Statements are Not

Actionable Because They are Substantially True, Not Defamatory
and/or Protected Opinion-Fair Comment.

a. AKI Pushed Too Hard in Administering Shots
As demonstrated in Defendant’s opening memorandum, this statement is not defamatory
as a matter of law and is in any event protected as a statement of pure opinion and a privileged
“fair comment.” Plaintiffs do not even address the statement — let alone attempt to demonstrate
its legal or factual sufficiency — and therefore they have not demonstrated a likelihood of success
on the merits with respect to it. (As discussed below, this statement is also subject to dismissal
under Rule 12(b)(6) because whether it is defamatory, whether it is opinion and whether it is

protected fair comment are all questions of law properly decided on a motion to dismiss).
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b. Akl Was Late for an Appointment

Plaintiffs do not dispute that Akl was late for Defendant’s 2:00 p.m. appointment on
January 13, 2012. Opp. at 14 (“Defendant was seen at the latest at 2:30 pm [30 minutes past
appointment time], if not earlier”). Plaintiffs also do not dispute that Akl called Defendant at
2:03 p.m. to notify Defendant that he was running late. Kandrac Aff. §6 & Ex. 1. And, Kandrac
testified, based on his specific recollection — which he had also contemporaneously
memortialized in his email to Akl attached to the Amended Complaint — that he received the post-
appointment receipt immediately upon leaving Plaintiffs’ office. Kandrac Aff. 9 7. By contrast,
Akl provides no testimony as to his specific recollection of this incident at all, only
hypothesizing that Akl’s email’s software sometimes delays the sending of emails, and as such
might have delayed sending Kandrac’s time-stamped receipt until nearly an hour after his
scheduled 10-minute appointment time. Opp. at 13; see also Akl. Aff. §29-30. But such
“speculation is not evidence,” see Lane v. Vasquez, 2013 WL 3488540, at *11 (D.D.C. July 12,
2013); Mixon v. Washington Metropolitan Area Transit Authority, 959 A.2d 55, 59 (D.C. 2008),
and, since it establishes that Akl was in fact late for the appointment, it further confirms the
statement’s substantial truth in any event, see, e.g., Guilford Transp. Indus., Inc. v. Wilner, 760
A.2d 580, 600-01 (D.C. 2000) (slight “inaccuracy is insufficient to establish liability” where gist
of statement was substantially true).

Moreover, even if the statement were not substantially true, Plaintiffs concede that
(a) they have “the burden of proving the defamatory nature of the publication,” Opp. at 14
(quoting Clawson, 906 A.2d at 313); (b) to be defamatory a statement must make the plaintiff
appear “odious, infamous, or ridiculous,” Opp. at 12; and (c) this means that Plaintiffs are

2

““‘meriting strong dislike,”” “‘deserving infamy,”” and/or have an “‘evil reputation.”” id. (quoting
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THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE). Plaintiffs fail to establish
— or even address — how the statement that Akl was late for an appointment with Defendant is
defamatory. As demonstrated in Defendant’s opening brief, a reasonable reader would not
understand a statement that someone was late to mean that a person is deserving infamy or an
evil reputation. Mem. at 24-25. Because this perceived slight does not even come close to rising
to the level of actionable defamation, Plaintiffs cannot meet their burden of proving a likelihood
of success with respect to this statement (nor as discussed below can they avoid dismissal of this
statement under Rule 12(b)(6)).

c. Plaintiffs are “habitual violators of HIPAA”

What is then left of Plaintiffs’ meritless defamation claim are two statements which
Plaintiffs allege, for the first time, characterize them as “habitual violator[s] of HIPAA.” Opp. at
3, 7. As an initial matter, this allegation appears nowhere in the Amended Complaint’ and
should be disregarded for this reason alone. See, e.g., District of Columbia v. Gray, 452 A.2d
962, 964 (D.C. 1982) (A motion to dismiss . . . is not a pleading™); Richardson v. Capital One,
N.A., 839 F. Supp. 2d 197, 202-03 (D.D.C. 2012) (“As Plaintiff is not permitted to advance a
claim in his ... Opposition [to motion to dismiss] that was not alleged in his Complaint, the
Court need not consider the merits of Plaintiff’s argument.”); Palmer v. GMAC Commercial
Morig., 628 F. Supp. 2d 186, 195 n.10 (D.D.C. 2009) (claim raised for first time in opposition to
motion to dismiss is not part of lawsuit); Parisi v. Sinclair, 845 F. Supp. 2d 215,219 n.4 (D.D.C.
2012) (granting motion to dismiss defamation action because “damages alleged by the plaintiffs

for the first time in their opposition to [defendant’s] Motion to Dismiss will not be considered by

* Indeed if one scours the Amended Complaint, the only passing reference to HIPAA is Akl’s
concern that he felt unable to post a response to Kandrac’s review because of HIPAA, see Am. Compl.
9 19 & Ex. 2 — not that Kandrac’s review in any way asserts that Plaintiffs violated the statute.
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this Court as they were not alleged in the complaint™). Nevertheless, in an abundance of caution,
Defendant addresses below the substance of Plaintiffs’ argument with respect to each of the two
statements were the Court to consider this new allegation.

¢ AKl took a telephone call while with Defendant, who “heard
everything that the other person on the phone was saying”

Plaintiffs’ Opposition only reinforces both the substantial truth and non-defamatory
nature of this statement. Plaintiffs do not dispute that Akl admits that he has “to answer the
phone while [he] is with a patient,” in order to answer questions “quickly,” and that such calls
are “no different than the conversations that receptionists have with a patient (personally or on
the phone) while other patients are present.” Am. Compl. § 19 & Ex. 2. Nor does he dispute
that, during Kandrac’s January 28, 2013 visit, Akl was “on the telephone only seconds before
injecting [him].” Kandrac Aff. § 3. Inresponse, Akl’s affidavit baldly asserts the falsity of the
challenged statement and that “[i]t is his belief that Defendant invented the name Erica.” Akl
Aff. 99 10, 18. But even assuming arguendo that the person on the phone was not named Erica,
reciting the wrong name would in no way be actionably defamatory and the gist and sting of the
remainder of the statement — that Akl takes phone calls while with a patient in the exam room —
is concededly true. See Paul v. News World Commc 'ns, 32 Media L. Rep. (BNA) 2391, 2400,
2003 WL 23899002, at *11 (D.C. Super. Sept. 15, 2003) (even where defendant’s publication
included “inaccurate allegations about [plaintiff’s] misrepresentations,” article was not
actionable because “undisputed misrepresentations, were, for purposes of the law of defamation,
substantially true”); Coles v. Washington Free Weekly, Inc., 881 F. Supp. 26, 31 (D.D.C. 1995),

aff'd, 88 F.3d 1278 (D.C. Cir. 1996) (“That the truth carries a negative implication does not give
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the Plaintiff a meritorious defamation cause of action. It is an inescapable conclusion that this
statement is nonactionable defamation because Plaintiff has admitted its truth.”).°

[n addition, even if the statement were not concededly true, it is not defamatory, either
under a technical reading of HIPAA or under a reasonable reader’s common sense
understanding. Indeed, the strained reading that Plaintiffs now advance is plainly contradicted
by how HIPAA is interpreted and administered by the Department of Health and Human
Services (“HHS”), the agency charged with implementing the statute. As explained in
Defendant’s opening memorandum, HHS’s own guidance clearly states that such “iﬁcidental”
disclosures do not violate HIPAA’s privacy rules. See Mem. at 27 n.15 (explaining that HIPAA
Privacy Rule is not violated when a patient in a hospital or doctor’s office overhears a medical
professional’s conversation with another patient) (citing 45 C.F.R. § 164.502(a)(1)(iii)).
Although Plaintiffs’ Opposition includes an extended discussion of HIPAA in general, tellingly
these specific regulations are nowhere addressed. As such, Plaintiffs have not demonstrated a
likelihood of success on the merits of their newly-minted contention that this statement
characterizes Plaintiffs as HIPAA violators and is therefore actionably defamatory.

Moreover, even without a technical parsing of the HIPAA rules, a reasonable reader of
the Review would understand that a conversation with a person — the only details of which are
that her first name is Erica and that she is about to travel to Nigeria — is not a violation of patient
confidentiality that makes the doctor and his practice appear “odious, infamous, or ridiculous.”

Rather, readers would understand it as an expression of Defendant’s annoyance over what Akl

% In this regard, Plaintiffs assert that unspecified “phone records” will demonstrate that
Defendant’s “explanation that the person on the phone was actually named Erica would not withstand
scrutiny.” Opp. at 15. But it is Plaintiffs’ burden at this juncture to present admissible evidence and,
even though such records are in Plaintiffs’ sole custody and control, they have not supplied them to the
Court. Because the statement is otherwise substantially true, such evidence is irrelevant in any event,
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admits is a routine occurrence in doctor’s offices, and “no different than the conversations that
receptionists have with a patient.” Am. Compl. § 19 & Ex. 2. See Seaton, 2013 WL 4525870 at
*4 (“readers would understand that . . . TripAdvisor’s rankings are based on the subjective views
of its users . . . based on examples of the[ir] specific experiences”); Levant v. Whitley, 755 A.2d
1036, 1046-47 (D.C. 2000) (statement that plaintiff’s “actions were . . . bringing shame” to office
at most reflected an intense disagreement, and did “not rise to the level of defamation”).’”

e Defendant received other patient “receipts” or “information”

This statement similarly is not defamatory and substantially true. Plaintiffs again do not
address the HIPAA statute and regulations that contemplate that inadvertent disclosures of
information may occur without rising to the level of a breach of patient privacy, and therefore
could not portray them as “HIPAA violators.” Mem. at 28-29 n.16. Accordingly, Plaintiffs have
not met their burden of establishing that they are likely to succeed on the merits of this aspect of
their claim.

Moreover, this statement is substantially true. Even putting aside that Kandrac has
submitted a sworn declaration recalling additional instances where Akl forwarded him someone
else’s information, at a minimum Plaintiffs concede that Akl sent a reminder for a February 2,
2012 appointment for a “TB testing follow up.” Am. Compl. § 19 & Ex. 2; Opp. at 7-8; see also
Akl Aff. § 9 (again conceding that he “mistakenly scheduled an appointment for Defendant for a

follow up tuberculosis test”). Although Plaintiffs try to explain this away by contending this

” Plaintiffs attempt to bolster this contention by arguing that, in addition to administering travel
vaccines, Akl “deals with highly complex cases, including ones that involved transmissible (sexually or
otherwise) diseases, and yes confidentiality is a prime concern.” Opp. at 15. The only support Plaintiffs
provide for this assertion, however, is a print-out from the clinic’s website, rather than any admissible
evidence. Regardless, Kandrac’s review — and the other Yelp reviews that form the context for his
statement — all rate and provide feedback concerning Plaintiffs’ administration of vaccinations for
overseas travel and not the “complex cases” Akl allegedly handles. See Heard, 810 A.2d at 886
(“statement or statements must be examined within the context of the entire” publication).
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